
carrier within the Commission's jurisdiction. Toward that end, the Commission should deny the

waiver requested by Nexte!.

Nextel Deserves No Sympathy

Nextel deserves no sympathy for its situation, whatsoever. 13y its own avarice and

disregard for the home team, Nextel has opened anew, developing ESMR market to

participation by a Japanese company, at a time that Japan is not willing even to open the

maturing cellular telecommunications technology to fair competition by an American

manufacturer. By calculated steps, Nextel has placed Motorola in a position of having to buy

into Nextel to protect itself against the unfairly applied economic power of Japan. By hubris,

Nextel has then turned again to open itself anew to additional Japanese participation. By

misrepresentation, by lack of candor and by arrogance, Nextel has had the audacity to request

that the Commission grant a waiver of a situation which does not, in fact, exist, based on no

stronger showing than an expectation that the Commission will be delighted to do Nextel's

bidding.

Nextel. and the public. need to be reminded that no person is above the law,' or beyond

just treatment by the Commission. To that end, the Commission should dismiss or deny

Nextel's Petition, and should strip Nextel of its commercial radio authorizations.

Apparently compelled to defend its domestic market in the digital equipment which it has

developed for Enhanced SMR service, Motorola has had to compete with Matsushita by also
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acquiring an interest in Nextel. After having lured Matsushita into investing, Nextcl then turned

aside from Matsushita and gave Motorola the opportunity to bring major assets into Ncxtd (0

protect Motorola's digital radio research and development efforts. Now, having locked lip

Motorola, Nextcl has revealed that it is turning east on its axis once again, making a deal with

NIT.

Matsushita is not an innocent victim in this matter. It is important to recognize what

Matsushita must have believed that it was purchasing by its investment in Nextel, which gave

Matsushita the right to name a person for the Nextel board of directors. Matsushita or its

affiliated corporations is one of Japan's leading manufacturers of consumer electronic equipment,

trading under such brand names as Panasonic, Technics, and Quasar. Matsushita must have

believed that its investment in Nextel would secure for it a new and rich American market for

its deported goods. The right to name a person for Nextel's board of directors was surely

intended to allow Matsushita to develop and protect Matsushita's market expectancy.

Nextel's callous disregard for the security of America's national interest in a strong and

fair market for its telecommunications technology might have escaped scrutiny had Nextel been

able to remain outside the field of common carrier communications. However, Congress has

decreed otherwise and Nextel has moved into a different league, where differe~t rules apply.

While Nextel's avarice, hubris, and arrogance of its duty to be forthright with the Commission

might have seemed useful in an earlier day, the Commission should deny Nextel's Petition,
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revoke Nextel's authorizations, and send a clear signal around the world that will of Congress

and the authority of the Commission will be treated with respect.

Conclusion

For all the foregoing reasons, Lausman respectfully requests that the Commission dismiss

or deny Nextel's Petition, and that the Commission either revoke outright, pursuant to Section

31O(b) of the Communications Act, all authorizations held or controlled by Nextel, or designate

for hearing all of the authorizations held by Nextel so that it can detennine whether Nextel has

the character qualifications required to be a Corrunission licensee.

Respectfully submitted,
KEVIN LAUSMAN

Brown and Schwaninger
1835 K Street, N.W.
Suite 650
Washington, D.C. 20006
2021223-8837

Dated: March 11, 1994
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Statemont ot hmbA3~A~or Hichnol ~antor

I have determined today that Japan has violated the 1989 Third
Party Radio and Cellular Agreement by failing to provide
comparable market access to Japan's cellular telephone and
network equipment market. We have been pursuing access to thi~
lIlarket since 1985. Three agreements and a1.I:lost ten years later,
U.S. cellular telephone systems remain effectively excluded from
over half the Japanese market.

The United states Government determined on Decel:ilber 2, 1993 to
make a decision on or about February lS, 1994 as to \Jhether Japan
is in compliance with the 1989 agreement.

This is, in many ways, a classic case ot the detennination of
Japan to keep its lIarkets closed, particularly to leading edge
U.S. prodUCts. There is no doubt that Motorola's cellular phones
and network equipment are aJI\Onq the best in the world. In the
part of Japan where Motorola has market access, it has achieved.
great sucoess. Its system has l:llore than 438,500 subscribers.
But it has been effactively shut out of the critical Tokyo
market, particularly at a time when Japanese manUfacturers were
trying to develop products cmapetitive with Motorola's. In fact,
the Motorola system in the Tokyo market has only 12,800
subscribers. Clearly, Motorola has lost millions of dollars in
sales opportunities.

In an agreelQent ahodied in a series of letters between 1985 and
1987, the Governmen~ of Japan agreed to the principle of
comparable market accass to the Japanese cellular phone JDarket.
Yet, it failed to take the actions necessaty to provide that
access. As a result, in April 1989, USTR found Japan in
violation of its obligations under that aqreement and pUblished a
preliminary retaliation list for public CODent and hearing under
Section 1377.

Just prior to the dea.dline for imposition of sanctions, Japan
agreed, in a 1989 Third party Radio and Cellular Agreement, to
take specific measures to allOW comparable market access. In the
aqreement, Japan deslqnated, by name, a cellular telephone
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operator to in$t~ll the Hotorola :-;y·~tJ~tn. 11'1 doing so, J<lp.:ln cd:;o
assumed the responsibi 1 i ty or" cn:;l.lC i.nq tha t th{~ opera tor
pet-tanned. That oper'ltor, as an agent of Lhe Government of
Japan, rciterd.ted in C2 1992 letter its commir:.~cmt to build t~hc

SystCIll. r":otvithstanding that agr.eeoent and U1C prior two
aq~eements, the systc~, only after considerable U.S. GovGrnmcnt
ir.volvem-:=r..t, covers ;ust 40l of the Tokyo Legion. C0::lpar2.ble
m?Arket acc~s~ ha~ not been achieveo, .) cle",r violation of th0.
1989 agre€Iilcnt.

We have silid many titles that ve arc com1!ii tt.cd to enforcing our:
trade agreements and achieving results. I am today taking steps
to make sure th~t Japan 1 i ves up to the 1989 Ag-YeC?Ulent.

We plan, '.:i thin 30 day~. to j~nnouncc [or pUbl ic comment a 1 ist of
proposed trude o.ction.

-30-
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FACT SHEF.T orl OR.!.Glll A.."l) IMPLE.MEN1'ATrO~J OF Tar:
1989 CELLLi..,\K. TELEPHON£ ;"GRE91ENT BY Jl\.Pt\t~

AC'lloHS CF 'i-1I£ GOVERNXI:IT OF' J,\PAN

o'l'hc GoveITJUcnt of J apar. has repeatedly c L~.imed thd t the ir syst~

is open, tllat U. S. firms do not t.ry hard enough to 0cll into the
Japanc~c market and that the quality of U.S. products are
inadequate.

oTh~ r.istory of the <\t1:.c.::Jpts by U.S. 9roducts and supplic.r5 to
ente~ the Japanese cellular telephone market shows th~t the
Jap~~e5e system, in fact, is not open an~ that highly competitive
u.s. products, manufactured by companies that exert e~raordinary

effort to enter the Japanese market, can be thwarted by barriers
erected by the Japanese Government.

aU.S. manufacturers developed the cellular telephone L~dustry and
.have always been in the ~orefront technologically. One of the
results of the barriers erecLed by Japan in this market is that
Japanese producers have ceen given time to develop products to
compete ~ith U.S. produ~ and suppliers.

oThrouqh regulation of technical standards and allocation of
radio sp~etrwn, the Government of Japan has maintained barriers
to full access by U.S. products and suppliers.

oMotorola has been txyinq to enter the Japanese market since the
early 19805. First it vas stymied by tech."lical standards that
were written by an association of Japanese lJ1anufacturers of
telecommunications equip~ent and reflected only Japanese
equipll1ent.

oThis barrier was removed in 1985 as part of the MOSS Agreements.
Ja.pan agreed to include ~oreign tirms on a blue ribbon committee,
the '!'elecoJlDllunicatioJl$ Deliberation Council (TOC), that would
make a recommendation to KPT (Hinistry of Posts and
Telecommunications) on the standards to be adopted for cellular
phone systems.

ant Karch 1986, TOC rec:omaended that TACS, Motorola's system, as
well as two other systems, were acceptable.

oKotorola found a cellular telephone operator, DOl: (caini
Denden), which belieVed that the TACS system was technoloqic:ally
and co~petitively superior to the other two systems.

oAt ~at point, however, the Government of Japan erected a new
barrier. It gave NT'!' the riqht to provide cellular telepbone
service throughout the country. At the same time, it assigned a
newly formed operator, !DO Cl:'ippon Idou Tsushin), the eastern
half of Japan, including Tokyo, with about 60-70% of the
potential market and gave ODr tha remaining 30-4 O~. Thus, in
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~X~LclSlng i~s regul~tory po~eLs. it deprived Xo~oLol~ at its
?o~entia] shar~ in c~c Japan~sc ~arket_

oAttH" l"..onth~; of negotiations, :2'T agreed to divide the territory
bct·.... een iDa <lnd DDT =orc evenly -- but still le (t ~TT the t" ight
to operate in the ·...hole country ~nd IDO the lucrative
~okyo-N~goya region.

ADDITION!J, BARRIERS TO HAID\ET .r.CCESS

oThe Jan~nese decision to restrict DOr. to only a portion OL the
country-resulted i~ a significant co~petiLivc disadvantage for
DDI and ~otorola. TACS sUbscribers could not use their
telephones when they entered t.h~ 'l'okj'o-Nagoya region, While the
NTT system was avai13ble nation-~ide. This made the TACS system
unat.tractive to many subscribers and Motorola asked MJ>T tv
allocate enough radio frequency ~o allo~ the TACS system users to
roam in the Tokyo-~agoya region. Thus another barrier existed
the absence of frequencies for ~se by ~e TACS system in the
Tokyo-Nagoya region.

MOSS AGREEMENTS

o:In a series of letters exchanged in 3.986 and 3.987 betveen the
Gover-Menu of Japan and the United States (the HOSS Agreements),
Japan recoqnized ~e prineiple o~ co~parablemarket access and
agreed to make the system for allocating radio frequencies more
transparent and to provide oppo~ities for technical
consideration of the access of 'the TACS system to the
Tokyo-Nagoya region.

oNotvithstana!ng the commitments in the MOSS Agreements, HPT
continued to insisl: Ulat no freC!Uency -..ras available in the
Tokyo-Na,soya region eo allocate to the TACS sys'Cem. Yet, in
1988, MPT proposed allocating 40 MHz in that reqion to a new
teJ.ephone system thae would ofter modi£ied cellular service. It
thus became clear t.hat unused spectrum was available in the
Tokyo-Nagoya reqion. '!be Govenment of Japan simply was not
willing to make.. it available to operators using u.s. products.

UNnED STATES" RESPONSE TO JAPANESE BARRIERS

oon April 28, 1989, :.be usn determined that the Government of
Japan vas not in compliance with ia cOlUDitments 'lith regard to
cellular telephones under the MOSS Agreements.

oJapan's regulatory decisions had limited the .arket for the TACS
systeJll, and its excuses for not providinq full access by
assigning additional frequency were smply untrue. OSTR
pUbli::;hed a proposed set of retaliatory measures on April 28 and
set a deadline tor retaliation against Japanese exports of qoods
and serviccs of July 10, 1989. on May 24, 1989, USTR held a
pUblic hei.iring·on proposcd retaliation.
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THE 1 'jBY CELLUL\R il.GR.1:2,:'.:::llT

oOn ';ur;c 28, 198~, :he C'lV(~r.nlJCnt of .Japan agreed tJ allocate the
necc:~s;1ry sp~c::rui:l, r~o\'109 one l;lorc iVl r.r. ':cr it had c::-e~-1ted to
Motorol .'1' S full e:-.cceS5 :::J t:h(~ .Trlpanese r.l.3rkct..

oThc 1983 Agrcer!e.nt required MPT to assign 5 Ml{;: of frequency in
the TOkyc-Nag':lya region :'01:" use by the TACS systc~. Ex'ercising
its regulatory authority in the face. 0f opposition frem Motorola,
100 and the U.S., HPT ::"''1Sistcd Gn a~-;signing t~c frequency to 100,
vhich -,.,as already o~erat.:_"lg thl? Hi -Caps PITT) system i11 that
region, creating an o~vicus conflict of interest.

oThis forced pa~~ersnip between Motorola und 100 ha~ not
provided ~otorola ~ith c~mparaale ~arkc~ access.

IMPLE1'1r:NTATION OF TilE :'?39 ;"GRE£!1ENT

oImmadiately after t.he ::":89 Agreement. }fotorola atteI!lcted to
provide its cellular r.e~...ork equipme.nt to IDO for the*
installation of: the TACS system. rna ::-:eCfl.1ested a delay until
June 1990 and then a fur-..her delay until November 1990.

oMotorola began shipping network equipment (base stations,
transmitters, etc.) in NoveJ%lber 1990 but the system. did not begin
operation until October :991.. More than two years after the
agreement went into effect, rDO had installed on1y a fraction of
the. total nUl!1ber of cell sites needed to make the syseell1 fully
operational.

oIn th~ interim, and this is critical, N''I'T was able to develop a
portable handheld cellular telephone comparable t!:J Motorola's
Microtac. As a result, ~otorola's two-year lead in this
technology was lost. ~e Motorola product was allowed to enter
the Tokyo-Nagoya market :)oly after there was a comparable
Japanese product.

THE ~992 AGREEMENT

oIDO continued to stall :hrough March 1.992. Onder pressure from
a deadline for. the annual Section J.377 review, lDO c01IJIlit1:eci by
letter to go forward with installing the TACS system, setting
forth a plan for the development of the system. This was the
third co-.it1nent.

oIn the 15 months following- this commibent:. r 100 made only token
progress in installing ce systeJD.

oeurrently, and only after extensive consultations on this issue
in recent lIIonths, the system covers just 40 percent of the Tokyo
reqion -- nearly five years after the 1989 agreement and over
nine years since Motorola began intensive efforts to introduce
this system in Tokyo.
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RECENT EffORTS

oUSTR and the. Govcr;nocnt of Japan hilvc di:::;cussed ':hesc issues il~

the ~inisterial and sub-~inisterial levels in July, Scptenber,
and Octob~r 1993 and in January and February 1994. The latest
meeting .,;a~ Febn.:ary 14. In addition. there have a 150 been
vorking i2vel discussions of the issues.

0100 and Motorola have also met at l~ilst SQven ti~cs at scnior
levels, ~ost ~ec~ntly February 13 in Tokyo. In addition,
Motorola, the DeDarrment of Co~erce, and USTR have discussed
this issue ~ith important 100 stockholders such as Toyota.

oThese meetings orcctuced no satisfactory response as to how
Motorola was to achieve the uarket access promiSed by three
aqre~lnents_

oUSTR has informed the Government of Japan that a resolution of
this issue requires concrete steps by the Govern:cent to remove
the fina~ barriers to comparable market access in the
Tokyo-Nagoya region, as first envisioned almost ten years ago.
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De5cr~~~~on of Sect~on 1377

Secl:ic.n 1~~7 0t :'~le t)::J.nlbus ·rrad(_~ ~l:1d Com[J~ti-:':veness Act ()(
J9B8 reauires the USTR ~o r2vicw annually the operation and
cf feet i';encss 0f 0.dch te 1~COwnU,l icut: iOTl:~ tr.::J.de i1g["cement in f O["Cc:

bet\..'een t~c United States and <lnathe}:: count.r"y or C~-lnt:-ic~~.

Agree~ents sUbjec~ to review include agreements entered into
pursuant to pre'lioos section 1377 investigation$. In the review,
US'f'R i.s to determine Whether any act, policy, 0[" practice of the
foreign C0untry that enter~d into the agreement (1) is not in
cornplia.:1ce with the terTI!S of the agreement, or (2) oth~l--Wisc

denies, within the context of the agreement, mutually
advantageous market opportunitie.s ~o U.S. telecommunications
products and services.

An affirmative determination under section 1377 is required
to be treated as an affirmative determination under section
J04(a) (1) (A) of the Trade Act of 1974, as amended. Pursuant to
that section, ~~e Trade Representative must tak~ action
authorized in section 30I(c) of the Trade Act of 1974, SUbject to
the specific direction, if any, of the President, and all other
appropriate and feasible action that the President may direct, to
enforce u.s. rights under the trade agree~ent in question or to
eliminate the act, policy, or practice that otherwise viOlates,
is inconsistent with, or denies benefits to the United States
under the trade~agreemEmt. The Trade Representative is not
required to take action under certain circumstances, such as when
the foreign country has agreed to eliminate the act, policy, or
practice.

Alnong other sanctions, section 301 (c) of the Trade Act of
1974 authorizes the Trade Representative to impose duties or
other import restrictions on the goods of, or fees or
restrictions on the services of, the foreign country, for such
time as the Trade Representative determines appropriate.
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Washington, DC 20036
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Alan C. Campbell, Pres.
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II th Floor
1300 North 17th Street
Rosslyn, Virginia 22209

Jeffery L. Sheldon
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Suite 607
Washington, DC 20036

David Hill
Audrey Rasmussen
O'Conner & Hannan
1919 Pennsylvania Avenue, NW
Suite 800
Washington, DC 20006-3483

John Lane
Robert Gurss
Wikes, Artis, Hedrick & Lane, Chartered
1666 K Street, NW
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